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The appellant lawyer’s client entered into a loan agreement with the respondent,
which provided for a USD $30,000 deposit to be paid to the appellant “in trust” and
on certain conditions. The appellant was uninvolved in negotiating the agreement;
rather, he was merely told by his client that funds were to be wired into his trust
account and instructed to transfer the funds into two other accounts. The wire
transfer was unaccompanied by instructions or a copy of the agreement. The
appellant transferred the funds into the two accounts a day after receiving them
from the respondent. When conditions attaching to the deposit failed to
materialize, the respondent sought return of the funds, first through contacting the
appellant’s client and, when that proved unsuccessful, through the appellant, at
which point the appellant was, for the first time, provided a copy of the agreement.
The respondent later brought a claim against the appellant personally in breach of
trust. The chambers judge concluded the appellant became the respondent’s
trustee under the agreement and breached the trust’s terms with constructive
knowledge of them, holding him liable.
Held: Appeal allowed. The only avenues to trusteeship in the circumstances were
implied acceptance to become trustee, becoming a trustee de son tort or knowing
assistance. But the appellant lacked actual awareness of the trust’s existence and
never dealt with the funds in the manner of a trustee. The mere fact that funds
were deposited into his trust account is insufficient to impute knowledge of the
trust’s terms or to render him the transferor’s trustee. The finding that the appellant
was the respondent’s trustee was therefore a palpable and overriding error.
Reasons for Judgment of the Honourable Mr. Justice Abrioux:
I: Introduction
[1]

This appeal concerns the payment of funds by a non-client into a lawyer’s

trust account. Specifically, it raises the question as to whether the lawyer in this
case held funds in trust for a non-client and what inquiries, if any, he should have
made prior to disbursing the funds on his client’s instructions.
[2]

In May 2019, Innasmat Lynx Inc. (“Lynx”) agreed to loan the respondent

Green Light Solutions Corp. (“Green Light”) USD $3 million (the “Agreement”).
Clause two of the Agreement required Green Light to pay a USD $30,000 deposit
to Lynx’s lawyer, the appellant Mr. Gordon Baker, Q.C., “in trust” and on certain
conditions. If the conditions were met, the amount was to be applied toward
insurance costs. If not, it was refundable. The conditions were not met and Green
Light sought the return of the deposit but the funds had been transferred by
Mr. Baker into two accounts on Lynx’s instructions. In September 2019, Green
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Light brought claims against Lynx, and against Mr. Baker personally for breach of
trust.
[3]
Although Mr. Baker practices law in Ontario and received the funds in that
province, Green Light operates in British Columbia and sent the funds from this
province. No issue, therefore, was taken as to jurisdiction.
[4]
Lynx failed to defend the action and default judgment was entered against it
on December 10, 2019. On September 4, 2020, Green Light and Mr. Baker’s
competing applications for summary judgment proceeded before the chambers
judge. In reasons for judgment indexed as 2020 BCSC 1812, the judge granted
Green Light’s application for summary judgment against Mr. Baker.
[5]
The appeal turns on the judge’s conclusion that Mr. Baker was Green
Light’s trustee. Mr. Baker never expressly agreed to become a trustee for Green
Light; rather, in the judge’s view the surrounding circumstances made him so. This
question engages the ways in which a person can become a trustee, and the
judge’s view that the record supports a conclusion that Mr. Baker was Green
Light’s trustee.
[6]
For the reasons that follow, I conclude the circumstances in this case did
not make Mr. Baker Green Light’s trustee. A mere transfer of funds into the trust
account of another party’s lawyer, without anything further, is insufficient to result
in a finding that the lawyer is the transferor’s trustee. I would therefore allow the
appeal and set aside the summary trial order.
[7]
It is important to highlight at the outset that Green Light’s claim against
Mr. Baker, with the exception of an alternative claim in unjust enrichment, was
pleaded in breach of trust alone. There was no allegation that he owed Green
Light a duty of care in keeping with the principles of a lawyer’s duty to a non-client
as explained in the Tracy v. Atkins (1979), 105 D.L.R. (3d) 632 (B.C.C.A.) line of
authority. His compliance with standards of professional conduct are also not
directly germane except insofar as they may affect Mr. Baker’s liability pursuant to
the law of trusts, a point I will return to in the course of these reasons.
II: Background
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[8]

Some of the salient facts and background to the summary trial application

are summarized by the judge at paras. 2–9 of the Reasons:
[2]
There are two applications before me: one by the plaintiff for
summary judgment against the defendant Gordon Baker, Q.C., and one by
Mr. Baker for a summary dismissal of the plaintiff's claim.
[3]
The amount at issue is not large, being $40,000. This undoubtedly
explains why the parties have not conducted examinations for discovery
and wish the matter to be determined summarily.
[4]
Many of the facts are not in dispute. The plaintiff and defendant,
Innasmat Lynx Inc. (“Lynx”), entered into an agreement on May 1, 2019
(“the loan agreement”), pursuant to which Lynx was to loan USD
$3,000,000 to the plaintiff. The loan agreement was subject to a condition
precedent that a single creditor insurance policy be obtained. The loan
agreement also provided that the plaintiff was to pay a deposit of USD
$30,000. The deposit was to be paid to Mr. Baker in trust and was stated to
be refundable in the event that various conditions were not met. Once the
conditions were met, the deposit was no longer refundable and was to be
used to pay the fees for the single creditor insurance policy that was to be
obtained.
[5]
It is noteworthy that Mr. Baker is not a party to the loan agreement,
had no involvement whatsoever with the negotiation or drafting of the loan
agreement, and was not even aware of its existence until September of
2019. Mr. Baker's involvement in this matter arose because he was asked,
on April 2, 2019, by Phillip Knight to incorporate Lynx, which he did. He
was also the first director of Lynx. Mr. Baker's next involvement was on
May 2, 2019, when he was advised by Mr. Knight that he would be
receiving funds into his trust account from the plaintiff. Mr. Baker deposes
that he inquired of Mr. Knight “whether there was any hold on the funds”, to
which Mr. Knight replied “there was not”.
[6]
Pursuant to the terms of the deposit clause of the loan agreement,
on May 2, 2019, the plaintiff transferred by wire the sum of CAD $40,000,
being the equivalent of USD $30,000, to Mr. Baker. It is undisputed that this
amount was received into Mr. Baker's trust account.
[7]
Mr. Baker deposes that he received instructions from his client,
Lynx, to remit the deposit monies, which he did. His banking records show
that on May 3, 2019, there were two transfers from his trust account, one in
the amount of $37,000 to "customer" and one in the amount of $3,000 to a
new private banking account number.
[8]
The condition precedent to the loan agreement, being the obtaining
of a single creditor insurance policy, was never satisfied and the loan
between the plaintiff and Lynx did not materialize. As a consequence, the
deposit was and remained refundable to the plaintiff. Therefore, by letters
dated July 11, 2019 and August 12, 2019, the plaintiff demanded the return
of the deposit of $40,000. The deposit was never returned.
[9]
The plaintiff commenced this action on September 24, 2019 against
Lynx and Mr. Baker. Mr. Baker filed a defence to the action but Lynx did
not. On December 17, 2019, the plaintiff obtained default judgment against
Lynx, which judgment I am advised has not been paid.
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[9]
Some additional background about the Agreement and the Wire Transfer
bears on the appeal.
[10] Mr. Knight negotiated the Agreement with Green Light, which was
represented by legal counsel. Lynx and Green Light concluded the Agreement on
May 1, 2019. The USD $30,000 deposit is referenced in clause two:
2. Deposit. Immediately upon execution of this agreement, the Debtor shall
pay to Gordon Baker, in trust, a good faith deposit of US$30,000 (the
“Deposit”). 100% of the Deposit is refundable should:
a. the Lender not sign a promissory note substantially in the form of
the Promissory Note;
b. should the Debtor and Lender, each acting reasonably, be unable
to agree to an acceptable single Creditor Insurance Policy; or
c. should the additional terms, conditions precedent and/or security
requirements in connection with the Loan be unacceptable to the
Debtor.
Once a promissory note (substantially in the form of the Promissory Note)
has been executed by both the Debtor and the Lender, a Single Creditor
Insurance Policy has been agreed upon, and the terms, conditions
precedent and security requirements in connection with the Loan have
been agreed upon, the Deposit is not refundable and shall be applied to
pay the fees relating to the Single Creditor Insurance Policy.
[Emphasis in original.]

[11] Neither Green Light nor its counsel contacted Mr. Baker, nor was any
information provided regarding the funds at the time of the Wire Transfer. No
instructions were communicated by Green Light to him, nor were any undertakings
imposed by its counsel. The Wire Transfer was a bare document. It simply set out
the branch and account number of Mr. Baker, set out the sum transferred to his
account and the wire service fee, and identified the banking transaction by
reference number. In particular, it did not refer to the Agreement and no copy of
the Agreement was provided to Mr. Baker at that time.
[12] Nor did the Wire Transfer indicate that the funds were being paid in trust, or
that the receiving account (of Mr. Baker) was a trust account.
[13] Mr. Baker, for his part, made no further inquiries of either Mr. Knight or
Green Light after being told there was no “hold back” on the funds, and thus
remained unaware at that time as to the Wire Transfer’s nature or purpose.
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[14] As far as Mr. Baker was concerned, his transfers into the two bank
accounts were the end of the matter. But when he received Green Light’s letter of
August 12, 2019, he contacted Mr. Doug DeBoer of Lynx, who eventually
forwarded a copy of the Agreement to him, on or about September 18, 2019. Lynx,
in the meanwhile, had assured Green Light the funds would be returned. On
August 19, 2019, Mr. Knight wrote to Green Light, advising that Lynx would “within
10 business days…repay 100% of [the] funds deposited…” but did not do so.
[15] Green Light commenced the proceedings against both Lynx and Mr. Baker
on September 24, 2019. Part 3: Legal Basis of the Notice of Civil Claim provided
in part:
Breach of Trust
27. Baker has acted as a trustee for Green Light with respect to the
Deposit.
28. Baker has a duty to hold the Deposit funds in trust. Baker has breached
his duty to hold the Deposit funds in trust.
29. Baker is personally liable for his breach of trust in his capacity as
trustee under the Loan Agreement.
30. Where trustees disregard express provisions of the instrument under
which they act, the trustee is personally liable for any loss in all cases of
breach of trust.

III: Chambers Judgment
[16] Green Light’s application for judgment was premised on Mr. Baker being a
trustee under clause two of the Agreement. Mr. Baker’s position was that the
Agreement did not establish a trust, and in any event he was never Green Light’s
trustee: Reasons at para. 10.
[17] The judge agreed with Green Light. He referred only to the case Royal
Bank of Canada v. Fogler, Rubinoff (1991), 5 O.R. (3d) 734 (C.A.), saying it was
dispositive: para. 11.
[18] In Fogler, the law firm accepted funds from the Royal Bank of Canada on
behalf of a client who was negotiating a share purchase agreement. As a gesture
of good faith in the negotiations, the firm suggested that the client deposit
$180,000 into its trust account, to be applied to the purchase price if an agreement
was reached. The client approached the bank, which issued a draft in the amount
payable to the law firm “in trust”. The client then explained the nature of the draft
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to the firm and sought an undertaking to deal with the funds as directed by the
bank. The firm agreed, albeit on different terms than the client had requested.
After a dispute arose between the law firm and the client, the firm, while
negotiations were ongoing, and over the client’s objections, disbursed $100,000 to
pay its legal fees. It then paid the remainder of the funds to the client. The bank
brought a claim against the firm in breach of trust. The trial judge held that
although the firm took the monies subject to a trust in favour of the bank, and had
breached the terms of the trust, the bank had acquiesced in the breach by
accepting the firm’s undertaking, which was inconsistent with the trust’s terms.
[19] The Ontario Court of Appeal rejected the trial judge’s conclusion on
acquiescence, allowing the appeal on the basis that:
59… he erred in failing to hold that the trust obligation continued
throughout and that, by distributing the moneys in a manner inconsistent
with the terms of the trust, the law firm is indebted to the bank for the
moneys so distributed.

[20] Having referred to the fact that the law firm was aware of the existence of
the trust, the Court explained, in a passage referred to by the chambers judge in
this case:
38
As has been noted, the moneys came into the hands of the law firm
by way of a draft drawn on the bank in favour of the law firm in trust.
Putting [the respondent’s] evidence at its highest, and apart from the
finding of the trial judge as to his specific knowledge, [the respondent] was
uncertain as to the exact nature of the trust. That being so, before taking
title he was, in my opinion, obliged to make inquiries of the bank in order to
ascertain the manner in which he could deal with the moneys.
39
Waters, Law of Trusts in Canada, 2d ed. (Toronto: Carswell, 1984),
puts this proposition, at p. 401, as follows:
It is what he actually knows or ought as an honest, reasonable man
to have known. Though he does not have actual or imputed
knowledge (and such knowledge would, of course, bind him), an
honest, reasonable man would make enquiries if there are
suspicious circumstances surrounding property which is proffered to
him, whether or not in the course of trade. Before he becomes the
title holder, he wants to know that he is entitled both to take title and
to deal with the property as he thinks fit. Each of these types of
person is liable as a constructive trustee, whether or not he himself
benefited by administering property as a trustee de son tort or on
joining in a trustee's fraudulent and dishonest design. However, if
the person challenged as having done either of these things has
benefited personally, the courts are likely to examine his state of
mind even more scrupulously than when he has not. And, whether
or not he has benefited personally, the burden of proof is upon the
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person challenged to show that, given the circumstances, enquiries
by him were not called for or would not have revealed the true state
of affairs. This is because the law imposes an objective test of
knowledge upon the stranger who has intermeddled, and he must
show that he did not fail that test.
[Emphasis added; footnotes omitted.]
40
Had the respondent made the inquiries which I think it was under a
legal duty to make, if it were uncertain as to the true nature of the
relationship between the bank and [the client], such inquiries would have
confirmed that the subject funds were indeed trust funds and neither
available to [the client] personally nor for the payment of [the client’s] legal
fees and disbursements. The information that could have been obtained by
such inquiries is imputed to the respondent.

[21] The Court concluded that, having constructive knowledge of the terms of
the trust, the firm breached those terms, thereby rendering it liable for breach of
trust as a trustee de son tort: at para. 44.
[22] The judge in this case acknowledged at para. 12 the “important
distinguishing fact in Fogler that is not present in this case, namely that the lawyer
in Fogler had some knowledge that the funds were only to be used for certain
purposes”. He found, however, that Fogler was nonetheless relevant for “the
general principles it contains”. He concluded:
[15]
In my view, these principles apply equally here. Notwithstanding the
submissions of Mr. Baker, I find that Mr. Baker was a trustee for the
plaintiff. The loan agreement clearly states that the funds were being paid
to Mr. Baker, in trust. This established the trust. The balance of clause 2 of
the loan agreement makes it clear that the funds were refundable to the
plaintiff if certain conditions were not met. I accept that Mr. Baker was not
aware of the terms of the loan agreement, however, he was aware that he
was receiving funds from the plaintiff and that these funds were being paid
into his trust account. He was also aware that he, in fact, received funds
from the plaintiff and he accepted those funds into his trust account. By
doing so he became a trustee to the plaintiff as well as Lynx.
[16]
Mr. Baker was unaware of the purpose of the trust or the terms
upon which he was to hold the funds in trust. This put him in the exact
same position as [the lawyer] in the Fogler case. Being unsure of the terms
of the trust, Mr. Baker had an obligation to make reasonable inquiries.
However, the only inquiry Mr. Baker made was to Mr. Knight, and that
inquiry was limited to whether there was any hold on the funds. In my view
that was not sufficient. As in Fogler, he had a duty to make inquiries of, and
ought to have made inquiries of the person who remitted the funds to his
trust account, the plaintiff. He made no such inquiries. At a minimum, he
ought to have made further inquiries of Mr. Knight as to why the plaintiff
was transferring trust funds to him. The very fact the plaintiff was
transferring funds to his trust account was an indication that there were
terms attached to the holding of the funds. He should have been suspicious
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of Mr. Knight’s response that there was no hold on the funds. If Mr. Baker
had made proper inquiries, he would have learned of the terms of the loan
agreement and the trust conditions applicable to the funds accepted. As
was said in Mann (Re), 2015 LSBC 48, “... lawyers handling trust funds
must be meticulously scrupulous.”
[Emphasis added.]

[23] The judge thus found Mr. Baker liable for breach of trust and awarded
Green Light $40,000 plus interest.
IV: Parties’ Positions
[24] Mr. Baker now agrees the Agreement itself created a trust, but submits the
judge erred in finding him to be Green Light’s trustee for reasons which include:
a) Considering a lawyer’s fiduciary duty toward their client, Green Light
could not reasonably expect him to serve as trustee to an opposing
party in a commercial transaction. This, he says, would have placed him
in a conflict of interest.
b) The Agreement did not oblige him to serve as Green Light’s trustee on
its face; rather, it provided for a payment to Lynx, with him acting as
Lynx’s agent. This interpretation is confirmed by post-contractual
statements made by Nate Kube, CEO of Green Light, to the effect that
the deposit was paid to Lynx. Moreover, as a sophisticated party having
the benefit of legal counsel in drafting a commercial agreement, any
ambiguity in the Agreement should be construed against Green Light
pursuant to the doctrine of contra proferentem.
c) Lastly, Fogler is distinguishable since the law firm in that case knew the
funds it appropriated were subject to a trust. He had no such awareness
in this case and so cannot be liable in the same manner.
[25]

Green Light’s position can be summarized as:
a) Clause two of the Agreement established a Quistclose trust that was
constituted when it paid the deposit into Mr. Baker’s trust account. The
intent to create such a trust was evident on the Agreement’s face such
that it was thus unnecessary to consider the contra proferentem
principle or post-contractual statements. The “totality of the
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circumstances”—the Agreement, Mr. Baker’s knowledge of the incoming
funds, his acceptance of the funds into his trust account, the
“reasonable inquiries that he should have made” and the information
that he could have obtained from Lynx—then rendered Mr. Baker a
trustee, much as was the case in Fogler.
b) Mr. Baker’s efforts to distinguish Fogler fail because its holding that
constructive knowledge of a trust can be sufficient to impose trust
obligation on a lawyer who receives funds into his trust account was
applicable on the facts here. Fogler, moreover, contradicts Mr. Baker’s
assertion that becoming trustee to a non-client would conflict with his
professional obligations.
c) Lastly, Mr. Baker’s professional obligations reinforce the conclusion that
he should have made further inquiries. Citing Mann (Re), 2015 LSBC 48
at para. 44, it submits that “lawyers handling trust funds must be
meticulously scrupulous”.
V: Standard of Review
[26] The parties advance different positions on the standard of review. Mr. Baker
submitted in his factum that the question of whether Mr. Baker was a trustee is a
question of law reviewable on a standard of correctness but in oral argument
stated it was reviewable on the basis of palpable and overriding error. Green Light,
framing the issue of whether Mr. Baker was a trustee as a question of contractual
interpretation, submits that the standard of review is palpable and overriding error.
[27] In my view the question of whether Mr. Baker was Green Light’s trustee is
one of mixed fact and law, since it involves the application of a legal standard to a
set of facts: Housen v. Nikolaisen, [2002] 2 S.C.R. 235 at para. 26. Extricable
questions of law are therefore reviewable for correctness; all others are reviewable
on a standard of palpable and overriding error: at paras. 32–33. An error is
palpable and overriding if it is “obvious” and “determinative of the outcome of the
case”: Salomon v. Matte-Thompson, 2019 SCC 14 at para. 33.
VI: Discussion
Issues
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[28] The central question posed on this appeal is whether Mr. Baker, in receiving
the Wire Transfer, became Green Light’s trustee for the funds received into his
trust account. If he became a trustee, his liability would follow from the transfer of
the funds contrary to the terms of the trust. If not, no liability would result.
[29]

The parties answer this question differently. Mr. Baker relies on the fiduciary

duty a lawyer owes to their client and the professional expectation that lawyers, in
a commercial transaction, are not expected to protect the interests of the opposing
party. Green Light, on the other hand, refers to a lawyer’s professional obligations
in administering trust accounts. Both parties raise arguments regarding contractual
interpretation—amongst others, whether the Agreement was ambiguous, whether
the doctrine of contra proferentem applies and whether Green Light’s postcontractual representations contradict their asserted expectation that Mr. Baker
would serve as their trustee. The arguments on appeal, in short, reflect a variety of
legal theories.
[30] The appeal, in my view, is answered on the larger issues I identify below. I
accept the analysis in Fogler. As it makes clear, an agreement to pay funds “in
trust” to a party’s lawyer may, in appropriate circumstances, result in that lawyer
becoming trustee to a non-client, even where the non-client is adverse in interest
to the lawyer’s client. I also accept that in Fogler-like circumstances, the
Agreement could have resulted in Mr. Baker becoming Green Light’s trustee. But
reference to a trust in an agreement does not necessarily make the recipient of
property a trustee, as I will explain. And the question is whether, in these
circumstances, the recipient was a trustee.
[31]

The answer to this question is guided by the applicable legal framework.
Becoming a Trustee

[32] Reduced to its essentials, a trust is a legal relationship wherein a trustee
holds and administers property for the benefit of beneficiaries or objects of the
trust: Valard Construction Ltd. v. Bird Construction Co., 2018 SCC 8 at para. 16.
Its hallmark is the trustee’s fiduciary duty toward the beneficiaries or objects. This
duty carries important responsibilities, including abiding by the terms of the trust;
acting honestly and with skill and prudence; and not personally profiting from
dealings with trust property or the beneficiaries. Falling short of these
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responsibilities may expose trustees to personal liability, not merely for losses that
were foreseeable or caused by their own delicts, but for any missing property that,
but for the breach, ought to have been in the trust: Guerin v. The Queen, [1984] 2
S.C.R. 335 at 360–361; Cahill v. Cahill, 2016 ONCA 962 at paras. 25–26. Liability
is therefore strict and, potentially, severe. A finding that one is a trustee can result
in significant legal consequences.
[33] The law therefore does not lightly bestow the title of trustee. In express
trusts, trustees—whether actual or constructive—cannot be appointed by others
unilaterally. As the authors explain in Mark R. Gillen, D.W.M. Waters, Lionel D.
Smith, Waters’ Law of Trusts in Canada, 4th ed. (Toronto: Carswell, 2012) at 883:
No person can be compelled to accept the office of trustee. In the great
majority of cases, therefore, whether the trust is contained in a will, any
other instrument, or in an oral declaration, the settlor will seek the consent
of the would-be trustee before appointment…

[34] Seeking consent did not occur here. If Green Light expected Mr. Baker to
act as its trustee, it never sought his consent and he never expressly gave it.
Thus, if Mr. Baker were to become Green Light’s trustee he could only have done
so by other means.
[35]

In my view, three avenues to liability as a trustee were potentially available

in this case: implied acceptance to become trustee; becoming trustee de son tort;
or “knowing assistance” in a third party’s breach of trust: Air Canada v. M & L
Travel Ltd., [1993] 3 S.C.R. 787. Since Mr. Baker never received the funds for his
own benefit, the “knowing receipt” avenue is not available for Green Light in order
to establish he became their trustee: Gold v. Rosenberg, [1997] 3 S.C.R. 767 at
paras. 40–41. This leaves implied acceptance, trustee de son tort and knowing
assistance as the only possible avenues of trusteeship in this case.
Implied Acceptance
[36] A trustee may accept their appointment by conduct, where they deal with
trust property for reasons that cannot be clearly linked to another purpose: Waters
at 884. Whether a person has done so is an inherently fact-specific inquiry. As
Bennett J. explained in Re Sharman, Public Trustee v. Sharman, [1942] Ch. 311,
[1942] 2 All E.R. 74 at 78, regarding a purported appointment as trustee of an
estate:
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I think the answer to the problem is this. You have to look at all the facts in
connection with what the person whose conduct is in question is proved to
have done; you have to consider, amongst other things, the fact that he has
proved the will; you have to consider the terms of the will; you have to
consider the acts he has done in discharge of his duties, whether they be
duties as executor or whether they be duties as trustee. Of course, if they
be duties which could only have been done by him as a trustee, there is an
end of the matter. If he says that he has accepted the office and has done
things which can only have been done as a trustee, he must be said to
have accepted the office. You have to look at the whole of the transactions
in question…

[37] A person may also impliedly accept an appointment through “[e]xercising
any act of ownership” over trust property or through actively interfering in the
affairs of the trust, for instance by advertising property for sale, collecting rents,
opening a trust bank account, signing cheques, endorsing insurance policies or
instructing counsel: David J. Hayton, Paul Matthews and Charles Mitchell,
Underhill and Hayton: Law of Trusts and Trustees, 19th ed. (London: LexisNexis,
2016) at s. 35.4. Interferences with trust property that are “plainly (not
ambiguously) referable to some other ground”, however, “will not operate as an
acceptance”: at s. 35.6.
Trustee de son tort
[38] Alternatively, a person may become a trustee de son tort, also known as a
“de facto trustee”. Though never appointed as trustee, a trustee de son tort acts as
if they had been, and thereby invites the law to treat them as such. As Waters
explains at 514:
A person who was not appointed a trustee, but who takes it upon himself
“to possess and administer trust property for the beneficiaries,” will be
treated as if he were at trustee. He is known as a trustee de son tort. He
becomes subject to the obligations of a trustee by imposition of law,
although it is not necessarily the case that he acquires ownership of the
trust property. Though he may subject himself to actions at law, he is not
made liable because he has taken up the office of a trustee, but rather
because he has possessed and administered trust property contrary to the
terms of the trust of which he is aware or ought to be aware. In other
words, he is treated as if he were a properly appointed trustee from the
moment that he starts to possess and administer that property, knowing
actually or constructively that it is trust property, and he becomes
personally liable if he acts in a way which would be a breach of trust in a
properly appointed trustee.
[Italic emphasis in original; underline emphasis added.]
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The status of trustee de son tort and the act giving rise to a claim are
therefore distinct; the former “precedes the occurrence which may be the subject
[39]

of claim”: Air Canada at 808–809, citing Selangor United Rubber Estates, Ltd. v.
Cradock (No. 3), [1968] 2 All E.R. 1073 at 1095.
The required relation between the trustee de son tort and the trust property
has been described as “substantial legal control or possession of the trust
[40]

property”, although the case law has not been entirely consistent: Watt v. Health
Sciences Association of British Columbia, 2016 BCCA 325 at para. 91; Waters at
515.
A trustee de son tort purports, at least initially, to administer the trust
property for the benefit of the beneficiaries: Air Canada 808–809; Selangor at
[41]

1095; Nolan v. Nolan, [2004] VSCA 109, [2004] W.T.L.R. 1261 at para. 29; Waters
at 515; Underhill and Hayton at s. 98.7.
[42] Becoming a trustee de son tort differs from implied acceptance in that the
former operates without any appointment by the settlor. In other respects,
however, the two bases for liability are similar. Waters again, at 884:
It is perhaps unfortunate that a stranger can become a trustee de son tort
by the act of interfering in the same way with the trust property. The
purpose of this notion is to make the stranger liable for the loss he causes
to the trust and the trust beneficiaries. But there is a different reason in
deeming an appointee to have impliedly accepted the trust when he deals
with the trust property. It is not his delict, but his actual assumption of the
task to which he has been appointed which makes him a trustee.

Knowing Assistance
[43]

A third party to a trust will be liable for knowing assistance where they

“assist with knowledge in a dishonest and fraudulent design on the part of the
trustees”: Gold at paras. 30–33. The knowledge component may be satisfied by
actual knowledge, recklessness or willful blindness: at para. 32. A “dishonest and
fraudulent design” includes “the taking of a risk to the prejudice of another’s rights,
which risk is known to be one which there is no right to take”: at para. 31.
[44]

While sometimes described as a form of constructive trustee, knowing

assistance differs from becoming trustee de son tort in requiring “dishonest and
fraudulent” conduct; a person may become trustee de son tort through
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benevolence or other motives. Furthermore, liability in knowing assistance does
not require the person to purport to act on behalf of beneficiaries, or even to
receive or handle the trust property: Dubai Aluminium Company Ltd. v. Salaam,
[2002] UKHL 48; [2003] 1 All E.R. 97 at para. 141.
[45]

I note that this basis for liability was considered, though not applied, by the

Ontario Court of Appeal in Fogler: at paras. 43–44. While referenced by the judge
in the Reasons (at para. 13, citing Fogler), it was not a factor in his conclusion that
Mr. Baker was Green Light’s trustee, and this issue was not specifically raised on
appeal.
Analysis
Breach of Trust
[46]

With this framework in mind, I shall return to what occurred in this case.

[47]

The following is undisputed. Mr. Baker had no role in negotiating the

Agreement. He received the funds without express notice from his client that they
were impressed with a trust. Upon his asking, his client told him there was no
“hold back” on the funds, which during the hearing of the appeal was agreed to
mean “there were no strings attached”. His client then instructed him to transfer
the funds into two accounts, which he did the following day. He retained none of
the funds for his own benefit and took no active steps apart from the transfer itself
to administer them for the benefit of another. He was unaware of the Agreement
until several months later when Green Light sought the return of the deposit. In
short, he did nothing more than receive the funds into his trust account one day
and transfer them the next, pursuant to his client’s instructions.
[48]

Nor did Green Light communicate that the property was sent in trust. The

Wire Transfer itself did not indicate that Green Light was forwarding the funds to
Mr. Baker in trust, and when Green Light requested the return of the deposit on
July 11, 2019, it did so from Lynx, not Mr. Baker. It was only when that request
went unheeded that a demand was made of Mr. Baker on August 12, 2019.
[49] In my view, these facts, respectfully, placed Mr. Baker on a different footing
than the law firm in Fogler, where the firm was aware the funds it held in its trust
account were impressed with a trust in favour of the bank and nonetheless
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appropriated over half of the sum towards its legal fees, remitting the balance to its
client. The Ontario Court of Appeal found that the law firm should have known this
was contrary to the terms of the trust. In light of the evidentiary record at the
summary trial, that finding cannot, in my view, be made here.
[50]

The differences between Fogler and this case also carry implications for

what the judge termed Mr. Baker’s “duty to make inquiries”.
[51] The judge found that the principles articulated at para. 40 of Fogler
regarding a lawyer’s duty to make inquiries, quoted at para. 22 above, “apply
equally here”.
[52]

The obligation to make inquiries in Fogler when a dispute arose between

the firm’s client and the bank resulted from the firm’s awareness that it was holding
funds in trust for the bank, knowledge which did not exist here.
[53]

Though each case depends on its own facts the case law offers support for

my conclusion.
[54]

Green Light cited two cases, Richardson, Re (1912), 5 D.L.R. 449 (Ont.

H.C.) (Chambers) and Ferrier v. Trépannier (1895), 24 S.C.R. 86—in support of its
claim against Mr. Baker in breach of trust. The former merely stands for the
proposition that trustees may be personally liable for failing to follow the “express
direction of the instrument under which they act” (at para. 12), while the latter
involved a claim in negligence. Neither, therefore, is of assistance on the issue of
whether Mr. Baker became a trustee to Green Light.
[55]

Other cases have addressed the issue more directly. In Skerry v. Hazen,

1993 CanLII 5342 (N.B.C.A.), [1993] N.B.J. No. 135, an agreement of purchase
and sale of a property contained a clause providing a $3,000 payment to be “held
in trust by the vendor solicitor”. The solicitor, who acted for the vendors in the
transaction, subsequently paid out the $3,000 contrary to the agreement’s terms.
As the Court explained:
6
… A solicitor acting for a client must act according to the terms of a
written agreement furnished to him by his client and agreed to by both
parties.
…
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8
The directions clearly created a trust in favour of the appellants. In
our opinion, this money was being held in trust by the solicitor of the vendor
for the benefit of the appellants, and ought to have been disbursed to them.
The respondent is therefore liable to the appellants for breach of trust.
[Emphasis added.]

[56]

Here, as I have noted, Mr. Baker never acted for Lynx in the transaction and

had no notice of the terms of the Agreement creating the trust in the money he
paid out of his trust account.
[57]

In Parlee McLaws v. Field & Field, 1990 ABCA 45 the Court held the

lawyers for the purchaser of real estate liable in breach of trust after they refused
to pay the vendor funds that were advanced to them “in trust” by the mortgagee.
The lawyers acted for their client in the transaction and, the Court found,
“unconditionally” accepted the trust conditions: at para. 8. Those circumstances
were not present here.
[58]

Conversely, other case law has established that the mere holding or

administering of trust property is insufficient in and of itself to result in a finding that
a lawyer is a trustee for the transferor. It is not unusual, for example, for lawyers to
hold or administer property as agents for their clients. The distinction between a
lawyer acting qua agent as opposed to being a constructive trustee has been the
subject of judicial consideration, some of which is informative to the analysis here.
[59] In Mara v. Browne, [1895] 1 Ch. 199 (C.A.), a solicitor was contacted by the
beneficiary of a trust after the beneficiary suspected wrongdoing on the part of one
of the trustees. When those suspicions proved accurate, the solicitor pressed the
trustee to replace misappropriated trust property, which he did by paying funds into
an account held in his and another trustee’s joint names, with the intent that those
funds would become available to the trust. The trustees then drew cheques from
the account in favour of the solicitor for the purpose of making investments on the
solicitor’s recommendation, which happened to be “of a speculative character”: at
205. When those investments soured, the plaintiffs sued the solicitor and his law
partner in breach of trust. Though found liable at trial, the Court set aside the
solicitor’s liability on appeal. As Lord Smith explained at 210:
In the present case [the solicitor] never became possessed of the trust
funds, excepting for the purpose of transferring them from the joint account
at Messrs. Yates’s to the mortgagors, which he faithfully carried out, and
which he did with the sanction of [the trustees], who had been appointed
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trustee under the circumstances above mentioned; and no one can
suggest any knowledge in [the solicitor] of a fraudulent design on the part
of the trustees, for the simple reason that no such design in fact existed. In
my judgment, the true inference to be drawn from the facts of this case is
that [the solicitor] between January, 1884, and May 9, 1884, acted as
solicitor for [the trustees], and that he never assumed to act otherwise, that
he never intended to act otherwise, and that, in truth, he never did act
otherwise.

[60]

In Williams-Ashman v. Price and Williams, [1942] 1 Ch. 219, a firm of

solicitors was hired to assist with the establishment and administration of a trust.
The trustees invested ₤900 in a mortgage loan, which one of the trustees later
asked the firm to recall. The trustee then directed the firm to pay the funds to
himself, which he then placed in unauthorized investments. Upon the trustee’s
passing, the beneficiary sued the firm in breach of trust. The court held the firm
was not liable as a trustee, with Justice Bennett explaining at 228:
Mara v. Browne seems to me to be a decision that an agent in possession
of money which he knows to be trust money, so long as he acts honestly, is
not accountable to the beneficiaries interested in the trust money unless he
intermeddles in the trust by doing acts characteristic of a trustee and
outside the duties of an agent. … in my opinion [the second defendant
solicitor] acted throughout the transactions honestly. Indeed, the contrary is
not suggested. He acted throughout on the instructions of his principals. He
never intermeddled in the trust. He has, I think, acted incautiously…. But
considerations of this kind do not assist the plaintiff unless he can establish
that when the money came into the possession of the firm, [the solicitor] or
the firm came under a duty to him as a beneficiary interested in the trust
fund. It is only if the plaintiff can establish the existence of such a duty that
he can establish a liability on the firm arising out of the breaches of trust
committed by the express trustees.

[61]

In this case, Mr. Baker never became possessed of the trust funds except in

the interests of his client. He had no actual knowledge of the trust’s existence and
there was no evidence that he ever dealt with the funds qua Green Light’s trustee.
The mere fact that the funds were deposited into his trust account was not, in my
view, sufficient to impute knowledge to him that the funds were impressed with a
trust, per the terms of the Agreement.
[62]

That being the case, he cannot, in my view, be taken to have accepted the

mantle of trustee, whether impliedly or as a trustee de son tort.
[63]

There was also no factual basis to found a knowing assistance claim—that

is, one which established on a balance of probabilities that Mr. Baker assisted with
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knowledge, recklessness or willful blindness in a “dishonest and fraudulent”
scheme on the part of his client.
[64] Accordingly, for the reasons I have outlined, I conclude that the judge made
a palpable and overriding error in finding that Mr. Baker was Green Light’s trustee
and imposing liability on him for breach of trust.
Mr. Baker’s Professional Responsibilities
[65] While this is sufficient to dispose of the appeal, I wish to comment on an
additional point raised by the parties and the judge. As I have noted, both parties
on appeal raised Mr. Baker’s professional obligations in the course of their
submissions.
[66] Whether Mr. Baker had professional obligations to make further inquiries
when he received the funds is a matter I need not decide. Such obligations, in my
view, were not a necessary element of the claim, founded as it was in breach of
trust.
[67]

As I have explained, the question to be answered in this case was whether

Mr. Baker could have become Green Light’s trustee without actual awareness that
the funds were impressed with a trust under the Agreement. In my view, inquiries
required by professional standards cannot, on their own, serve to impute
knowledge of the trust, since this would effectively result, for civil liability purposes,
in the unilateral appointment of trustees. While the breach by a party of their
professional obligations may inform the analysis as to whether liability exists in a
given case, it does not, of and by itself, constitute an actionable wrong: Galambos
v. Perez, 2009 SCC 48 at para. 29.
[68] I also observe that professional obligations in a trust context involve
mutuality. The commentary to Rule 7.2-11 of the Ontario Rules of Professional
Conduct (where Mr. Baker practiced law), for example, provides:
[2]
Trust conditions should be clear, unambiguous and explicit and
should state the time within which the conditions must be met. Trust
conditions should be imposed in writing and communicated to the other
party at the time the property is delivered. Trust conditions should be
accepted in writing and, once accepted, constitute an obligation on the
accepting lawyer that the lawyer must honour personally. The lawyer who
delivers property without any trust condition cannot retroactively impose
trust conditions on the use of that property by the other party.
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[Emphasis added.]

[69] Pragmatically, steps could have been taken by both parties to communicate
more fully. It is not for the law of trusts, however, to remedy the fact they were not.
Simply put, Mr. Baker’s professional obligations do not assist Green Light in this
case in establishing civil liability for breach of trust.
VII: Conclusion
[70] I would allow the appeal and dismiss Green Light’s action as against
Mr. Baker.
“The Honourable Mr. Justice Abrioux”
I AGREE:
“The Honourable Madam Justice Saunders”
I AGREE:
“The Honourable Mr. Justice Voith”
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